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FIRST NATIONAL BANK

Yon're Important to e, and we prove it.
FO. Bax 29 » Pantatloe. MS INXGS

December 23, 2009

Jennifer J. Johnson, Secretary

‘Board of Governors of the Federal Reserve System
20% Street and Constitution Avenue, NW
Washington, DC 26551

Re:: Regulation 7; Proposed Rule (Closed-end credit); Docket No. R-
1366

"Thank you for affording us this opportunity 1o comment on the proposed
rule amending Regulation Z and the Official ST Commertary w the regulation
concerning closed-end credit sccured by real property or a consumer’s dwelling.

Tirst National Bank of Pontotoc is a community bank with $220,000,000
in assefs. As such, we offer to customers a variety of loans secured by first and
subordinate liens on residenrial real property, mobile and manufactured homes
including purchasc. rcfinance, home equity and home improvement. Qur loan
portfolio currently totals $102,000,000, and we offer consumer, agricultural, small
buxiness, #anid real estate Joans. We do not offer long term, fixed rate mortgage
loans, nor do we offer HELOC loans,

- IL iy our strungly (€It conviction thal the regulated hanking industry, and
community banks such as ours in particular, played virtually no part in creating
the mortgage crisis which has so affected our economy or the abusive practices
cmployed by some subprime and other lenders which we beliove are motivating

- tactors for the Board’s proposal. Banks like ours typically do not offer high risk
morigage products. We work hard to serve our customers and our communities
and have every desire to make surc that our customers arc fully informed of all of
the terme and features of any loan they obtain from us.

In General

We offer fixed rate mortgage loans with terms up w0 5 years. We offer
ARM loans with terms of up to 15 ycars with annual ratc adjustments. We do not
offer payment option loans or reverse mortgages. We do not offer the types of
loans that iight be considered W0 have risky features. '
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We support the godls of improving disclosures to consumers  and
providing important information in simplc, undcrstandablc tcrms; howcever, we
believe the proposal calls for unnecessary, complex and costly changes in
systems, procedurcs and disclosutes that may be even more confusing tu
consumers and that will accomplish very little in improving consumers’ gbility to
shop for the best loan terms available, We offer the following specific comments
on the various componcnts of the proposal.

DNisclosures at Application

The- proposal would' require two new, one-page Federal Reserve
publications, “Koy Questiuns w axk Aboul your Morlgage™ and “Fixed ws.
Adjustable Ratc Mortgages™ to bo deolivered at timc of application on all closcd-
end.loans secured by real property or a dwelling. The two documents appear 1o
be relatively simple and casy to understand, but 1equisting delivery in all instances
is unnecessary. We see no reason to require delivery of the “Fixcd vs. Adjustable
Rale Morigages™ when the applicant is only considering a fixed rate loan. The
publication should be required only if an ARM loan is a possibility.. Likcwise, the

" information provided in the “Key Questions™ document will not apply in many
instances. For- fixed -rate loans with no possihility of negarive amortizarion,
questions onc through four arc moaningloss. In light of thc currcnt requircments
for verification of repayment ability on higher priced mortgage loans, question
seven serves litle or no purpose in most instances.

- We believe requiring delivery of disclosures that do not relate to the loan
! . being applied for simply encourages consuinens Lo ignore the disclosures hecause
of the ditliculty in separating meaningful information from information that does
not apply to the particular sitnation. Mortgage loan applications and closings
involve substantial paper work. Requiring disclosure of irrelevant terms only
encourages consumers to ignore the material. These documents should not be
Teyuired unless the loan applied for presents one or more of the features identified
by the Fcdceral Reserve as “risky.”

Disclosures within Three Days afier Application

The proposal would make dramatic changes to early mortgage loan
discloswres. The [nance charge and APR would include virtually all third party
charges presently excluded from those disclosurcs, including scttlement costs,
third party fees, and volumtary credit life insurance, PMI or debt cancellation
products. We believe the praoposal wauld increase, rather than reduce, consurner
confusion, and, as a practical matter, would not improve consumer practices with
respect to shopping for the best loan terms. The proposal, if adopted, will also
substantially increase compliance and litigation risks for lenders and will cause
lenders to incur substantial compliance costs unnecessarily.
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As stoted in the issuance, the Federal Reserve’s rescarch indicatcs that
many consuimers do not actively shop for 2 mortgage loan and those that do shop,
do so based on the simplc intcrest rate, closing costs and monthly payment
amount. ‘L'he consumer research also indicates that by the time consumers apply
for a loan, most have ceased shopping altogether. Those findings are consistent
with. our own impressions. Thc proposcd changes will be costly to implement
requiring substantial computer systems programming, changes to forms and
procedures amd training of cmployees with no indication that the changes will
actually do-anything to improve consumer loan shopping habits.

Consumecrs undersiand thal payinent of closing costs will be required in
connection with a mortgage loan. We belicve that most consumcrs do- actually
comsider the. dollar amount of those costs when shopping for a loan. With the
implementation of IIUD’s revised RESPA rulcs on January 1, 2010, conswners

- will have greater means to shop tor the best terms with respect to closing costs if’

they chiouse Lo do so. The Federsl Rexerve should delay any consideration of the
proposcd changes to APR and financc charge/overall costs disclosure until some
time in the future when the effectiveness of the RESPA changes can be evaluated.

We believe -that including all costs in thc financc chargc and APR
calculation is not necessary and will not increase consumer understanding of the
cost of credit. Iu fucl it will make it more difficult to understand. We helieve that
consumers understand that the APR represents the costs of credit imposcd by the
lender and that third party closing costs are an additional cost to the consumer for
a mortgage loan. In our-case, third parly closing costs [or things like appraisal,
survey, title and attomey’s closing fee are totally beyond our control. Including
those cosls in the APR with. the lender’s charges will obscure the lender’s actual
chargces rathcr than making them more cvident, despite the proposcd requirement
to disclose the contract interest rate.

- We also bdlicve it will Icsscn consumers’ understanding of the terms
“finance charge” and “APR” to have different standards for calculation and
disclosurc of those terms for closed-end morigage oredit versus other Lypes of
consumer credit. The proposal will create confusion by creating. in csscncc, threc
different categories of loans and three different standards for determining finance
charge and APR: closed-vnd mortgage louns; open-end mortgage loans
(HEELOCs); and other consumer credit.

The finance charge and APR discloswes should include only those
charges imposed by the creditor as a condition of or incident to the extension of
credil.  As an alternative, the Fed should consider modifying the list of fees
cxcludcd from the finance charge on real estate loans, such as a creditor-imposcd
documentation fee or other fees to the extent paid to the creditor. _

[037/077
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The cosis for voluntary credit. insurance, PMT and/or debt cancellation
products should not be included in the APR. Wc arc conccrned that the Board’s
proposal to include these costs in the APR together with the proposed changes to
the required discloswes [ur e voluntary purchase ol credit insurance/debt
cancellation products demonstratcs a bias against thosc products gencrally and 1s
an indirect attempt to ban their sale. While we recognize that the sale of single
premium credit lile on large, long lerm luans may have been abused by some
predatory lenders, there arc better ways to deal with abusive practices. The Fed’s
proposal to require a preliminary determination that the applicant meets basic
qualifications for benefits is one way. Limiting (he sale of single premium
products on certain types of loans may be another. Credit insurance and debt
cancellation products provide many customers with a valuable benefit. For some
customcrs. it may be the only insurancc they have. Lven thosc consumcrs that
have existing life insurance may still find benefit in obtaining additional coverage
in commection with a new loan. The Federal Reserve’s apparent conclusion that
credit insurance and debt canccllation products provide littlc or no uscful bencfits
to consumers is simply not correct.

W bcelicve the proposal to include the cost of voluntary credit insurance
or debt cancellation in the APR contradicts the express language of the Truth in
Lending Acl.  Subject 10 certain specified  conditions, Comgress expressly
cxcluded costs for voluntary insurance products from the finance charge undor
Section 106 (b) and (c) of the Truth in Lending Act. The Board's exemption
authority under Section 105(f) does not grant the Board (he authority to includc
something Congress expressly excluded.

Using an all inclusive standard for calculating and disclosing the APR on
closed end mortgage loans will create other problems as well. ‘The thresholds for
determining whether or not a loan is a higher priced mortgage loan (HPML) are
alrcady too low, and capturc too large a proportion of prime loans. The indices
used for determining the Average Prime Offer Rate (APOR) and the HPML
(hresholds do not take into consideration closing costs or other fees currently
excluded from the APR, only the simplc interest rate and discount points. There
is no question but that one result of the proposal will be that many more (perhaps,
vitlually all) sorlgage loans will be covered by the HPMIL and HOEPA
requirements without good reason :

3
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The proposed regulation would rcquirc a graphical dcpichon of a
comparison of the loan APR to the Federal Reserve APOR and the HPML
threshold bascd on the APOR for 4 comparable loan. There are a number of
reasons this proposal should not be adopted. First, the proposed regulation
prescrihes 4 Jengthy and extremely complex set of requirements for the
appearance of the -graphical depiction. This greatly incrcases compliance and
litigation risks for creditors and will increase the risk to creditors of liability for
minos, technical violations of the rules and without good resson,

Second, we disagree with the Board's premise that the graphical depiction
presents uscful or reliable information to conswmers. Thie Federal Reserve
<alculation of the APOR.is based on the Freddic Mac Primary Mortgage Markct
Survey (PMMR)-mtes for four different long term mortgage products: 30 year
fixcd-ratc conventional, -15 year fixed-ratc conventional, l-ycar ARM and 5/1
hybrid AKM and assume a loan to valus of 80%. Of coursc, the PMMS
reporied rates do not include all Ioan fees and charges, only the average rate
and Jender’s origination fees and discount points. A comparison of an all
inclusive loan APR to the Federal Reserve AYOR will be misleading. We are
uot aware of any cvidence o support the idea that the Federal . Reserve
calculations of the APOR for loan typcs other than the four types covered by the
PMMS correctly estimate true market rates for prime loan customers. The
graphical depiction of wheae (e luan APR fits on the APOR (o HPMI. spectrum
will mislead many consumers into believing they are being overcharged when, in
reality, even the most credit worthy applicants may not be able to actually obtain
a similar loan in’their market. arca priced at the APOR. Evea the language
proposed for the required disclosure will give a consumer the impreseion that the
vredilor helieves the consumer is 2 poor credit risk and is being charged a higher
ratc as a result. In most instances, that will simply not be the casc.

A 1equircinent (or a graphical or other comparison of the loan APR to the
APOR and HPML thrcshold will also present significant programming and
systems issucs and the incurring of substantial expense to capture and disclose the
required information. Preparation of the graph will reyuire that systems caplure of
the APOR and HPML threshold at the time of preparation of the carly disclosurc.
If the loan interest rate is not locked at that point, the creditor will be required to
capturc the APOR and HPML tlesholds again later in order 0 determine whether
or not the loan 'is higher priced. We generally do not lock rates in advance on
loaus such as consumer home equity and home improvement loans.

We recommend the Board forego the proposed graph comparison as too
complex, costly and unrelizble. Tnstead, we suggest the Board issue regulations 1o
implemont the risk-bascd pricing notice requirements under Title III of the Fair
and Accurate Credit Transactions Act. Once those regulations have been



12/24/2009 THU 10:48 FAX 662 489 0773 FIRST NATIONAL LOAN DEPT [@040/077

December 23, 2009
Page 6

implcmented and in place for a period of time, the Board can then cvaluate their
effectiveness and whether additional disclosures would be helpful to consumers.

The proposal would - cxtend the application of early disclosure
requirements to all consumer loans secured by real estate or a dwelling.
Cuirently, carly .disclosure requirements apply to dwelling-secured consumer
loans that are also subject to RESPA. This mcans that covcrage of the carly
disclosure requirements would be extended 10 consumer loans secured by any real
property including vacant land and to tempoiary financing like bridge losns and

. ‘construction loans. Loans secured by vacant land and temporary financing such
ax vonsiruction loans should remain outside the coverage of the early disclosure
rcquircmcents. The proposal should focus only on the types of loans secured
by the consumer’s dwelling that clearly have been the subject of predatory or
abusive lending practices and shoald not unduly burden or restrict other

types of loans.

The proposal states that the Board proposes 0 wark with HUD ia the
future to develop. o 'single combined RESPA GFE and carly Reg. Z disclosurc
form. Creditors have already incurred, and will continue to incur, substantial
cxpensc to implement the Moitgage Disclusure Inprovement AcU/Rey: Z carly
disclosures and HULY’s RESPA rule changes. It adopted, the Board’s latest
proposal would unnecessarily .increase those costs by requiring creditors to
implement new changes now followed by additional changes later if and wheu a
unified disclosure is developed. The Board should work with HUD now to
develop a unificd disclosure, and-the effective date of any additonal changes to
carly Reg. Z disclosurcs should be delayed until that can be accomplished.

ays hefiy

The moposal would reguire final Truth in Tending disclosimes to be
provided at. least three business days before loan closing cven if no changes have
-occurred since the early disclosures were provided. Under the curremt rules, re-
disclosurc is required only if the APR changes Ly more than the permilled
tolerance for accuracy or in the event a variable rate feature is added. As noted in
the proposal, most creditors additionally provide the usual loan closing
disclosurcs immediately prior to consummation. We understand the Board’s
concern that consumers may not find out about ditterent loan termus or increased
settlement costs until cmsummation, bul those concerns are already addressed by
the current Rog. Z carly 'disclosure rcquirements and the new RESPA GIE
disclosure requirements which will include a tolerance for accuracy. ‘Lhe
proposal statcs as an example thal the scveral participants in the Board’s
consumer testing said that they had been told at closing that a loan would have an
adjustable rate even though they had been told previously that the loan would
havc a fixed rate. That issuc is Jlearly dealt with in the existing rule. In any
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cveat, requiting re-disclosure in all cases even where marerial terms do not
change will do nothing'to addrcss the Board’s statcd concern of consumer surprise
at closing. As a practical matter, the result of the proposal, if adopted, will be that
disclosures will be given at Icast three times: willin 3 days afler application, three
business days prior to consummation and immediately prior to consummation,
Requiring final disclosures three days before consummation even when no
changes have occurrcd will result in duplicative disclosures, <reatc unnccessary
expense and additional comipliance, litigation and liability risk to credltors. The
current rules should he continned as they presently exist.

With: respect to the two alternatives the Board has under consideration for
dealing witli changes in the luan Lerms (et occur heiween the time of delivery of
the final TILA disclosures and final loan closing, no additional disclosure should
be required unless the APR increases by more than a specified tolerance or an
adjustable rate foaturcis added to the loan. The Bowd should balance the need
for consumers to have:all material disclosures in advance of closing with the nocd
Lo avoid unmecessary delays in meeting the consumer’s need to close and fund the
loan. Wc alrcady have customers who complain about the length of time they
must wait-to close and fund their loan. Under the current rules, early disclosures
musl be provided at-least seven business days hefore the loan can close. Many
lenders do mnot offer carly rate locks on loans such as home equity and home
improvement loans.- If the loan rate changes so that the APR changes by more
than the pennitied tolerunce, re-disclosure and an additional 3 business day delay
is required. 1t you factor in the time period under the current rules for reccipt of

- mailed disclosures and the three day rescission period when it applies, the current
rules can easily result in a delay belween application and Toan fimding of 21
calendar days, or more.

The Board’s proposal would also have the effect of requiting disclosure off
total settlement costs three days before loan closing. This proposal contradicts
RESPA, which requires the HUID-1 to be available on request 24 hours prior 10
closing. and thc proposal-may cxceed the BDoard’s legal authority under the Truth
in Lending Act. Also, as a practical matter, final costs for all settlement items are
often not known by the dlusing sgent until just prior tn closing. Requiring
disclogure of total scttlcment costs threc busincss days prior to closing will most
certainly cause additional delays in loan closings. Since there is no tolerance for
acouracy of this propused disclosure, even a slight change in the tomal dollar
amount of settlement costs would trigeer rc-disclosurc and an additional 3
busincss day delay should the Board adopt Alternative 1 to proposed 19(a)(2)(iii)-
The Board should not adopt settlement cust disclosure reguirements (hal conflict
or overlap with HUD’s RESPA rules.
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Disclosures afier Cansummarion

The proposal would require notice to consumers on adjustable rate loans
of a change in interest rate and payment amount at keast 60 days hefore a payment
at the new amount comes due. The current rule provides for notice at loast 25
days in advance. The proposed rule will conflict with the terms of some existing
loans. For cxample, some loans provide for an interest rate adjustment on the first
of a particular calendar month each year based on index in etfect on that day or
the day bhefore, with a payment. amount change on the first of the following
month. The Board should clarify whother the proposal is intended to apply to
existing loans .and how a creditor should comply with the requirements if they
conflict with existing Joan contract erms.

The proposal would require notice 1 the consumer of the costs of

. covcrage at least 45 days before a charge may be imposed and require that

evidence of insurance be -provided within fifteen days after imposing a charge.
Fifteen days is not. long enough 1o receive evidence of roverage from the
insurancc company and providec it to thc consumer. The time period ‘should be at
least 30 days.

it Lifc 1ce bt Cancellation ; Elizihilit.

The Roard -proposal would require that, prior to the sale of any credit life
or debt cancellation coverage in conncction with any open-end or closed-end
consumer credit, the creditor first evaluate whether a loan applicant mcets basic
eligibility restrictions at the time of enrollment, such as age or employment
restrictions.  Also. the crcditor would be required to provide a disclosurc to the
consumer that such a determination has been made. We already train employees
not o offer the praducts when it is apparent the customer would not qualify, but it
is not always possiblc to make a ycs/mo dotcrmination at the time of carollment.
Some restrictions are easier than others. Age is easy. Employment may not be.
For exainple, whal il the Toan customer has siartesl 2 new job, has nat been on the
job long cnough at thc timc of carollment to satisfy the required minimum, but
will be able 1o satisfy that restriction shortly after enrollment?

The language proposed for the required disclosure would roquirc the
fullowing statement: “Based on our review of your age and/or employment status
at this time, you would be cligible to reccive benefits.” Or, if there are other
eligibility restrictions or exclusions such as pre existing health restrictions, the
creditor would he required 1o disclase: “Rased on our review of your age and/or

id042/077
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euployment status al this lime, you may he eligible to receive benefits. However,
vou may not qualify to rcccive any benefits because of other cligibility
restrictions.” TNeither of those statements fits the situation described in the
example above. In addition, all inswance policies amd debt cancellation contracts
contain conditions and exclusions. Even if a loan applicant satisfics basic agc and
employment restrictions at the time of enrollment, there will still be conditions
and cxclusions that could later apply and prevent the payment of benefits. A
broad statement that the creditor has made a preliminary determination that the
consumer qualifies could mislead consumers into believing that benefits will be
paid despite legitimatc conditions and cxclusions in the policy or contract. This
will no doubt increase the rizk of litigation and potentially cxpose creditore to
conuaciual liability for telling a consumer he or she is covered when it later
appears that a condition or cxclusion applies that was beyond the creditor®s ability
to determine at time of enrollment. This particular disclosure should be limited to
a simple statcment such as: “Thae wre cligibilily reguirernents, conditions and
- exclusions that could prevent you from rccciving bencfits. Read your contract
carefully. To learn more about-.. : (followed by language referring the applicant to
the Fedceral Reserve website).”

The proposed disclosurcs that would be required in order for the puichase
of credit life or debt cancellation ‘to be considered voluntary also include the
following stalemenlis:

“If you have inswance alrcady, this policy may nol provide you
with any additional benefits. Other types of insurancc can give you similar
benefits and are often less expensive.”

This statement is inaccuratc and misleading. Even if a consumer has other
insurance, credit life or debt cancellation will still provide (he benelits contracted
for. ‘L'he consumer may simply desire additional coverage. Also, usc of the

. goneral term “insuranes”™ may be misleading depending on the circumstances. For
cxamplc, just bocausc, the consumer has other forms of life insurance docsn’t
mean he or she has disability protection. Some debt cancellation products provide
bencefils for events such as divorce or family leave where there may be no similar
torms of insurancc available.

In Summary

Thank you for this opportunity to comment. We applaud the Board’s
general goals of providing consumers with appropriatc disclosurcs and protection
against abusive practices. However, we are deeply concerned that the proposal as
written is in many respects unduly complex, will create substautial compliance
and litigation risks for creditors, and will imposc substantial and costly burdens
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on all creditors. The proposed APR and sctflcment costs disclosures may wcll
increase confusion among consumers and will not improvc consumer loan
shopping habits. We think (he new Lenefits added by the prupusal will be of
limited vslue for many consumers and are outweighed by the costs and risks that
.waonld he imposed on all creditors. We urge the Board to take a more balanced

approach to the concerns it cites in the proposal.
Very truly yours,

. >
q!f %M%?\Jv k_. é[xtﬁﬁ»

Buffie R Butler
Vice President



